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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

:

Plaintiff/Appellee,

:
Case No. 920754-CA

-vs-

:
Priority No. 2

TODD ROBINSON,

:

Defendant/Appellant.

:

STATEMENT OF THE CASE
This is an appeal from the Order of Restitution imposed
after the entry of a plea of guilty to an improper lane
change and leaving the scene of an injury accident, in the
Third Circuit Court in and for Salt Lake County, State of
Utah, the Honorable Sheila K. McCleve, Judge presiding.

STATEMENT OF THE FACTS
The

statement

presented

essentially correct.

in

Appellant's

brief

is

However, Appellant's brief fails to

discuss what took place at the restitution hearing, the
pertinent points of which will be discussed in the Argument
section of this brief.

SUMMARY OF ARGUMENT
Known

medical

expenses

definition of restitution.

fall

squarely

within

the

There is no requirement for the

1

criminal trial court to make a determination if, and in what
amount, civil litigation would result in an award of special
damages to a victim before restitution could be ordered.
The

trial

probation

until

court

may

such

place

time

as

a

defendant

restitution

on

bench

is

fully

discharged.
The

trial

court

carefully

applied

the

statutory

criteria prior to ordering restitution.
ARGUMENT
THE TRIAL COURT DID NOT EXCEED THE
AUTHORITY PRESCRIBED BY LAW OR ABUSE
ITS DISCRETION IN ORDERING RESTITUTION
POINT I:

THE TRIAL COURT DID NOT HAVE
TO CONSIDER POTENTIAL CIVIL
ISSUES PRIOR TO ORDERING

"Restitution" is

defined

§76-3-201 (4) (c) (1992) as the

in

Utah

Code

Annotated

"full, partial, or nominal

payment for pecuniary damages to a victim, including insured
damages,"
"Pecuniary damages" is defined in Utah Code Annotated
§76-3-201(4) (b) (1992) as:
all
special
damages, but not
general damages, which a person could recover
against the defendant in a civil action arising
out of the facts or events constituting the
defendant's criminal activities and includes, but
is not limited to, the money equivalent of
property taken, destroyed, broken, or otherwise

2

harmed, and losses such as earnings and medical
expenses.
Clearly, the medical expenses accrued by the victims,
up

to the time of the hearing in the amount of $13,567.87,

is restitution as defined above.
Appellant

argues that the issue of the release of

liability by the victims would render any civil litigation,
in this matter, complex.

Therefore, the trial court should

only impose easily measurable damages and the release of
liability so clouds the medical claim that it cannot be
readily ascertained.
In the restitution hearing transcript, the trial court
correctly shows concern about Appellant's view relative to
civil litigation of damages.
and 182).

(Record at 170, 171, 172, 181

Utah Code Ann. §76-3-201 (4) (b) (1992) refers to

special damages a person could recover in a civil action; it
does not state that only special damages a person would
recover could be ordered as restitution in a criminal case.
Appellant's interpretation requires the trial court, in a
criminal matter, to make a judgment whether or not the
victims would be able to recover special damages in a civil
action before restitution, in no more than the amount so
determined, could be ordered.
require

the criminal

That determination would

trial court to make

a restitution

judgment based on far less evidence than the trier of fact
would

have

before

it

in

the

civil

action.

In

the

alternative, every criminal case would necessitate a lengthy

3

inquiry into the restitution issue to include any required
evidence.

It would appear this would be necessary even if

the damages caused by criminal action to the victim is
unambiguous.
Fortunately in the matter appealed, the trial court's
Order clearly states.

"[t]hat either party may move the

Court to review this Order

after

any civil litigation,

attendant to the accident, is concluded."
Appellee

argues

that

the

trial

court

(Record at 150).
recognized

the

possibility civil litigation might result in a different
recovery of damages by the victims and left the door open
for Appellant to move that court to reduce the ordered
restitution
theory.

if he prevails on the release

of

liability

Appellee also argues that the criminal restitution

statute does not require the trial court to do so but the
court did so as a way to avoid any civil litigation in a
criminal matter.
POINT II: THE TRIAL COURT HAS JURISDICTION TO
PLACE APPELLANT ON PROBATION UNTIL
RESTITUTION IS PAID
Utah Code Ann. §77-18-1(8) (a) (ii) (1992) states:
If the defendant, upon expiration or
termination of the probation period, has
outstanding fines or restitution owing,
the court may retain jurisdiction of the
case and continue the defendant on bench
probation or place the defendant on
bench probation for the limited purpose
of enforcing the payment of fines and
restitution.

4

The trial court's Order of November 5, 1992, states
that "defendant's probation to the Court be extended until
the ordered

restitution

is paid."

Clearly,

that court

realized defendant would not be able to pay restitution
within three or four years.

The transcript reveals that the

trial court believed restitution to be appropriate in this
matter.

Because

of

that,

it

ordered

bench

probation,

pursuant to the above statute, from the time of sentencing.
Additionally, the trial court, in its Order, recognized that
Appellant's financial situation should improve and that his
monthly payments could be increased which would lessen the
period of probation.
POINT III:THE TRIAL COURT CORRECTLY APPLIED
THE
APPROPRIATE
CRITERIA
WHEN
ORDERING RESTITUTION
Utah Code Ann. § 76-3-201 (3) (b) (1992) sets forth the
following

when

determining

whether

or

not

to

order

restitution:
(i)
the financial resources of the defendant
and the burden that payment of restitution will
impose, with regard to the other obligations of
the defendant;
(ii)
the ability of the defendant to pay
restitution on an installment basis or on other
conditions to be fixed by the court;
(iii) the rehabilitative effect on the defendant
of the payment of restitution and the method of
payment; and
(iv)
other
circumstances
which
the
determines make restitution inappropriate.

5

court

In State
1992),

the

v.

Twltchell,

Court

832 P.2d 8 66, 8 69 (Utah App.

considered

the

statutes

concerning

restitution and wrote, "[t]aken together, these statutory
provisions indicate that the court's restitution formula may
consider punitive and rehabilitative purposes."
At page 169 of the Record (Transcript page 9) the trial
court basically read the above statute to counsel. At pages
172-175

of

the

Record,

the

trial

court

considered

Appellant's financial situation and that he had quit one
part-time job because it was only eight hours per week.
At pages 196-198 of the Record, the trial court states
that

"the

responsible

perpetrator
for

the

of

damage

the
done

crime
to

is
the

culpable
victim",

and
"he's

responsible to make whole the damage he did to the victim,
and that ought to be his first responsibility", "the first
point it seems to me in [sic] the Court trying to make sure
that there's some sort of justice rendered to the community
in a criminal case", "I appreciate that he's gotten himself
into difficulty financially, but that still doesn't abdicate
his responsibility from making whole the victim in the crime
that he's committed", and "at the very least, [Appellant]
ought to be paying at least twenty dollars a month toward
restitution into the Court, and once he gets a better job,
it may be the prosecutor's interest to request the Court to
order an amendment so that he pays more."

6

In

view

of

the

above

and

the

totality

of

the

Transcript, Appellee asserts that the trial court carefully
applied the provisions of the statute prior to ordering
restitution.
CONCLUSION
Appellee respectfully prays that this Court affirm the
trial court's Order of Restitution in,±h£ amount provided.
RESPECTFULLY SUBMITTED this 3%^"day of June, 1993.

KENNETH R. UPDEGR9
Deputy Salt Lake County Attorney
Attorney for Appellee
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